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PROVINCE  OF    1 
LOWER-CANADA.^ 


Court  of  Appeals,  1830. 

IN  A  CAUSE  BETWEEN 
PIERRE  GOUIN,tf#K*.- 

(Plaintiff's  in  the  Court  below) 


AND 


ApPEtLANTt  • 


111 


PIERRE  ROUSSEAU,  etttxi 

(De/endanti  in  the  Court  below) 

Resvondenti. 

This  was  an  actiim  brought  in  the  Court  of  King's  Bench  for  the  District  of  Three-Rivers, 
the  Term  of  September  last,  grounded  on,  and  arising  out  of  certain  clauses,  stipulations  and 
reserves  contained  in  a  Donation  cntrc  vifs,  by  the  Appellants  to  Respondents,  and  executed 
on  a5th  October,  1819,  before  Ranvoyz'6,  Notaiy,  and  Witnesses,  by  which  the  Appellants 
gave  to  the  Uespondants — 

^  First. — A  lot  of  land  of  tliree  acres  in  front  by  twenty-two  in  depth,  situated  in  the  Town  of 
Throe-ltivers,  with  a  Barn  thereon  erected. 

2iidly. — .Vnotlier  lot  of  seventy  feet  in  front,  by  upwards  of  three  hundred  in  depth,  with  a 

house  tliiTeon. 

3dly. — Another  lut  ui'land  of  an  acre  in  front. 

4thly. — A  buil(lin<r  lot  situated  in  the  Town  of  Three-Rivers,  of  one  hundred  and  thirty  feet 
in  front  by  ninety  tiet  in  depth,  with  an  Oil  Mill  and  House  thereon. 

5thly.  -  A  lot  of  land  situated  in  the  Town  of  Three-Rivers,  of  thirty-six  feet  in  front,  by 
one  hundred  and  cigliiy-six  feet  in  depth. 

Gihiy. — A  lot  of  hind  ii\  the  Common  of  the  said  Town  of  Three-Rivers,  containing  two 
hundred  and  thirty  fi'ct  in  tVoiu  by  one  hundred  and  twenty  feet  in  depth,  with  two  Houses,  a 
Stable,  a  Store,  and  otlier  dcpcnik'ncies  built  thereon. 

7thly. —  A  lot  of  land  situated  in  St.  Philip  street,  ofthe  said  Town,  of  two  hundred  bndsix  feet 
in  front  uiul  onohuiiibvdand  fifty-seven  in  deptV  'igcther  with  all  tlie  farming  utensils  and  all  the 
moveables,  meubk  /"cw/jA/h*,  of  which  they  wcie  possessed  or  might  be  possessed  of  at  the  time  of 
their  decease,  except  Mr  reserves  in  the  said  Lfoiialioti  mentioned,  to  Kit,  alt  the  moveables  and  house- 
hold  ftirtiit arc,  tchich  ihcy  the  AppelUuils  iiiit^ht  desire  to  take  from  among  those  rehich  should 
be  thtri  found  in  the  House  for  their  use,  ami  also  on  condition  of  maintaining  the  Appellants 
and  furnishing  them  with  all  the  nece^sariea  of  life,  and  that  so  long  as  they  might  agree  to- 
gether and  a  good  understanding  exist,  hut  in  the  event  ofthe  contraiy  (en  cas  ^incompatibi' 
lite  dlutmeur)  then  the  Appellants  and  Respondents  should  each  name  an  Expert  for  the 
purpose  of  fixing  and  establishing  une  rente  oti  pension  xiagerc  for  the  said  Appellants  in  con- 
formity with  iliH  ])io|)erty  so  given  by  the  Ajjoellants,  the  said  Appellants  expresely  reserving 
to  themselves  the  right  of  taking  all  the  Houstliold  furniture  for  their  use,  also,  a  horsv,  harness 
and  such  carriages  as  tlici/  might  think  fit  to  take,  also,  the  enjoyment  of  a  lot  of  land  and  house, 
situated  in  Three- Hi jcrs,  then  in  the  occupation  of  one  James  Burns,  bounded  on  one  side  by 
the  property  of  one  Fra)H;ois  Rousseau,  and  on  the  other  bi/  the  house  and  premises  of  the 
Appellants,  and  in  which  they  resided  id  the  lime  of  making  the  said  Donation, 

As  early  as  the  month  of  March  following,  some  disagreement  and  misunderstanding  having 
taken  place,  evincing  too  strongly  the  incompalihiliti  d^humeur,  the  Appellants  left  Three- 
Rivers  and  went  to  reside  at  Montreal,  whereupon  Any  lequired  the  Rebpondcnts  in  compliance 
with  the  provision  made  in  the  donation,  lo  name  an  expert,  and  on  the  lOlh  of  Aug^t^l,  'he  Ap- 
pellants by  Genevieve  Rousseau  the  wife  of  Pierre  Goiiin,  his  special  Attorney  for  that  purpose 
(see  Exhibit,  No.  ^)  and  Uespondents  went  before  Badeaux,  N.  P  <V  witnesses,  and  there  entered 
into  an  agreementof  which  the  following  extract  is  only  material,  "que  le  250ctobre  de  I'ann^e 
"  ilerni^re  les  dits  Sienr  el  Dame  Goiiin,  (the  .Xppellants)  auroient' fait  donation  de  certains 
**  biens  et  immeubres  a  la  charge,  eitre  antres  quedans  le  cas  d'incompaiabilite  d'hunieur  entrc 
les  Donateurs  et  Doiiataires,  qu'ils  noui  neroient  ens/mble  chacun  un  Expert  puur  fixer  ct 
etablir  une  rente  oil  pen:uon  viagere  an  dits  Sicur  et  Dame  donateurs,  conformement  aux 
biens  par  eux  donnas  par  le  dit  acie,  en  timsetmence  de  laquelle  clause,  les  dites  parties  aont 
convenus  de  noininer  le»  iiersonnes  rfc  Rene  Kimbert  et  Etitnne  Le  Blanc,  Ecuitrs,  coinme 
Experts  pour  fixer  et  ctablir  une  rente  on  pension  '  iagere  et  alimentaire,  que  le  dit  Pierrt 
UoiiKseau,  poiMi'oii  etre  tenu  lie  payer  aux  dits  Sieur  et  DanieGouin,  eu  fgard  a  la  vakttr 
des  biens  immcubles,  donnii  par  la  Dottatiotif  et  dans  le  cas  que  •es  dita  Uene  Kmiberi  et 
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<i  S'^""^  l^ejJIauc  IK.  se  irouveioio.u  d'accoicl,  sur  le  quantum  do  la  dite  rente  an  pen.ion 

,1  via^Aivotttlmu-ntaire:  il.anr nt  1.- -Iroit  ,lo  nonmu-r  un  tiers  Exim  pour  a«ir  conioiem.' 

'=  ZVZT'/)ol"!uou:'  '"'^"''"-''^  '"*•'■"""•''  ^f"'rges,  obligations  H  reserves  y  menliontu 

nJ!".V'ri'''r'''''."^^'Tr-,'^''"'''''  ^'  '"''''""•^  ''*V"'«  '"'*"  a"«'l"«'J  ofbythfim,  they 
I  .d  o  :  7.  '^  l"  7""""'"''  '""  I'^-":"""  "^^"-'»  "'P"n  t^y  ""^  Appellant,  and  lL,„.ndenu 
and  on  ilu-  i8il.  ..t  ilu-  shmu-  .m.:,tl.  (Aufrust)  tT.ey  canu-  t„  u  decision  ofsvhich  they  Jrew  up  a 

A^or«tvrW»,u  (irpos,...,    tl...s.M,,M„theOllice  of  .).  K.   O.unoulin,  Fil.a.  N.  P  dont me 


wnicny<,,,r<',  ;•,  ,/;„/,  ,„..,1um  w.ili  ih.ut  olMeposit  ir.  il...  oirice  of  .Mr.  liu.uonl.n.  were  bJ 
in  n  on  ,e  toll-nv,nfr  day  duly  s,.,uuM  h,  Pienv  Uousseau,  tl,e  Kospondent,  and  a  true  copi 
led  will,  hini  ;  subscq.RM.tu.  tin.  .i^uilicalion  to  the  llespondents,  the  parties  met  for  tU 
vaTt'rcum'u.nce"''''  '^"^  '^'"^':'"""""",  ^'ul  sent  for  the  lir,,nis  to  fix  tfie  time  the  pension 

An  Act  (farf/mhcemrnt  ^^■aH  i.nmodii.tcly  drawn  up,  and  it  was  then  that  the  Respondents 
lehisrilio  rai.ly.t;  alle«.nfr,  as  a  r..Hson,  ^Uhat  it  should  not  m,  niton  thai  the  pension  to/ 
hnn  .rat  on  l/„  ,mnwin,l,r  jirnpnhy  ,mh/r  evi^lently  showing  a  disposition  to  wit^ihold  from 
t  iiirl)cn..uclors  tlio  lions.liold  (,irniiMre  and  moveables  which  they  had  expressly  reserved  to 
Ihcrns-lvcs,  .•mlpayounoK  ilv.-reby  to  cliRUfre  ,!k.  express  terms  specified  in  the  aLneement  of  the 
If'th  .\ii;,'iM  rs-j),  to  liduc  a  l.cl.el  that  the  /«  nsinn  was  lo  have  been  fixed  on  all  liiepronertv 
«ivon,  as  well  in„v."„ble  :.s  nnnuHeahle,  and  iliis  after  thev  had  received  from  the  A ppeliania 
I'ropahy  lo  the  tmimn'.  of  L"J:)()0,  Cumncij.  '  ^^ 

The  Appellants  a;u'  Itcspondeius  ihen  se.)n,Ht(-(l.  and  on  the  .'J  1st  August,  the  Appellants 
jy  Ih-  nunivtry  of  r)Mi,...ulin,  N.  I'.  (hiiiandMl  .■!  the  Kespondents  the  household  furniture  and 
lu' lior,eaiul  carnage.;  to  this  (lenm-ul  the  Kespondents  answer  they  are  willin.r  10  do 'io 
mnuled  the  lurnitihe  oenot  oime.loiuoftowu,  and  that  the  hors'!  reaiBin  in  their  stable  • 
-  lull  iiiisuei;  not  beipn-  dee  ned  siHisliiclory,  a  I'mtest  i^  duly  made,  and  on  the  tollowin-r  dav' 
tNvithstan,  lui;  tiieli.-poiul,  ills' answer,  Ihn/cummim;  tl,6ddiv,),i  n/lli,  lioiisehold  thniilure 
til,' Aitp,  Hunts,   ali-iin-;  timl   inoiius  of  y;n,!it,ulr   alow  indnn-  l/i,  >,i  lo  do  so  ;  but.  stran<r<. 


pw-.miv.  u.e  luiimi.ie  oe  noi  tmiuMoiaottowu,  and   that  the  liors'!   lemBiii  in  their  stable  • 

"hull  iiiisuer  ■■  '     '  '      ••  •■  ■•  ...  .  .  •  . 

not 

lo  I  _  _  _,    _,   . ,„ 

to  renimk,  on  the  I'ollowing  day  they  wiihlioPl  the-  reinaind(.r.  I'loni  micIi  conduct  on'the  pan 
ot  the  l{espondents,  the  Appellants  clearly  .sav.  -h.ii  any  r.uilier  utK-nipi  u.  an  amicable  arraiV^e- 
merit  would  bo  futile,  they  were,  in  con.soipicnce,  driven  to  institute  an  action  asafbresaid  •  a"id 


n  iheir  (lechiratieii  ih.-y  sot  ord,  ihe  Donalion-lhe  sul.s,.(|nent  aii-unient  between  tfie  parties 
-the  loces  Verbal  of  the  I'.xperts-the  ini.MinderstaiKlinns  which  fbllowed-and  conclude  • 
1st.  Ihat  tlio  Froces  V  erbal  be  hoiiiol();,'ated,  and  that  the  Uespondoius  be  comlemned  to  pav 
totm-  .\ppellauts,  I,  itr  vir  diirnilr,  ih  •  sum  of  CM  12  lOs,  cMiivnt  mon  7  of  this  IVovince  per 
Annnm,  in  ipiarierly  pay  neiusol  /J>8  2s  (id  each,  and  to  com  nonce  from  March  last  (18^0) 
and  in  advance— 2dly.  to  (leliver  to  the  Respondents,  a  dire  d'l^xports,  a  good  horse  and  har- 
nesscomplete,  anda  good  call  h  and  cariole,  Cor  their  use.  .'C;c.  iScc.  ,*Jdly.  To  deliver  to  the 
Uespoi-.donts  ilie  household  furniture  icervod  to  them  by  the  Donation,  and  subsequenUv 
agreed  to  by  the  lUspoiideiits,  without  prejudice  to  other  losorves  theivin-mentioned. 

In  support  of  this  action  the  Appellants  filed  7  exliibits,  viz  : 
I.  The  Donation, 
'i.  A  letter  of  Attorney  from  Pierre  Gouin  to  Genevieve  Rousseau,  his  wife, 

3.  'I'lio  convention  between  the  parties, 

4.  Prcccs  Verbal  of  Experts, 

J.  Protest  by  Appellants  against  Respondents, 

(J.  List  or  inventory  of  ellects  delivered  by  Respondents, 

7.  Protest  by  Respondents  ugainsi  Appellants. 

To  this  action  llu'  Uospondcnts  (in  Coiiit  below)  filed  a  certain  exception  peremptoire  perpi- 
liift  in  droit,  by  which  they  state  that  by  the  donation  on  which  the  action  is  founded,  they  the 
Resiiondonts  iire  n  t  bound  to  deliver  the  moveables  re.served  hors  dt  In  maison  donm'e,  but  in 
thr  room  nservrd  as  the  future  residence  of  the  Appellants,  nor,  are  they  the  Repondents 
bound  to  furnish  a  horse  and  carriages  except  on  the  property  given.— That  previous  to  tlie  in- 
stitution of  the  action,  they  lei.dored  one  quarter  of  \.\\i:  pension  fixed  by  the  experts  as  com- 
mencing from  the  afith  June  then  last,  and  further  that  before  the  bringing  of  the  action  that 
they  delivered  |)art  ol'  the  moveables,  and  thai  they  are  now  ready  to  furnish  the  Appellants  with 
thr  remaindt  r,  but  not  the  horse  and  carriages  which  they  the  Respondents  allege  would  be  in 
direct  contradiction  with  the  terms  of  the  donation,  (and  this  is  ihe  only  defence  filed  by  the 
Respondents  ) 

To 
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ugust,  the  Appellants, 
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.  !in  amicable  arrancu' 
:li()nasal(iresaid  ;  a"id 
It  between  the  parties 
owed— and  conclude; 
be  condemned  to  pay 
of  this  Province,  per 
m  March  last  (18^0) 
good  horse,  and  liar- 
lly.  To  deliver  to  the 
n,  and  subsequently 
•mentioned. 


isseau,  his  wife, 


1  peremptoire  perpi- 
is  founded,  they  the 
uiison  donm'e,  but  in 
liey  the  IJcpondents 
t  previous  to  the  in- 
ihe  experts  as  com- 
ig  of  the  action  that 
Ific  Appdidiils  with 
allege  would  be  in 
lefence  tiled  by  the 


to'^£:  ''"'"''  ""'""  ""  ^"^  P-  '^'•""^  MV  ■llu.us  was  /iled,  and  the  parties  proceeded 

JiLi'finUl^j'zs:':^^:::^ 

that  the  reason  tlmt'the  Respo  Et    re  i .       ' '^       •"''"''"'   ^"- «'  ''^•'"""•'-  'l'>ce 

was  nmde  therein  that  the  p^ns  on    a  ,"  tilJo,   1 '"'''  "'"''"V:'    ^?  '^'■^''"^"'  '"«'"'"" 

had  been  fixe.l  on  all  that  w^s  gi  "n  by         D  ,  u  ,  'w '""";*"'""  ""'^    ""'''>'"'«  "'«t  it 

Messrs.  Kimber  and  Leblanc,  iT  wd    be  t.  1    r.  n  ^i:     r      '  -  '""  "V'^'"^'^'  "f  therrpr/.v 
on  the  value  of  the  imnwvtabln  only  ^         '  '"""  "  ''"^  ''^^''^  "'"*  '•►'tablishtd  by  them 

on  the  iOth'  loUowin.,  the  ^our?  ,  Z  n    ,       /    ('    I  '"'""''  '"■'^'■'"  "'''  ""'"'^  and 

"  Cour  apr^s  avoir  en,end,,TsVit"/^  extraoulnunv  .Ju.l. „,_L  u 

"  et  en  avoir  d.hbere,  renvoye  l^&a    |  ,      .  '  •'^•"•""^' '''   I',"-:- 1.-- et  te.uolgnages 

«  JesoHers  fa.ts  par  l^s  Defende  n  vXb  Is     u     1  "'"  l"  "'''    ''":"~'  "'  '"  <'"'"■ ''•^'^''''-e 

"  Dcman.h.urs  :  \Sau/.,u.r  di^T)^,'^^^  ,l"':Z  ""•         """/""  *'''''""^"'  '"'■"  I'^'V*^'"  ""=» 

lants  had  evidently  reserved  to  !hth"i^n^^^         I'.'mh.I.oI.I  InnniM.e.  (..i,i,h    ,i„.  A,;|l|. 


Quebec,  17th  November,  1820. 


C.  W.  OGDKN, 

Alloritey  /or  Jppellun's, 


li 
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v'V^il 


To 


